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BUILDING AMENDMENT REGULATIONS 2001 
Motion for Disallowance 

Pursuant to Standing Order No 152(b), the following motion by Hon Frank Hough was moved pro forma on 12 
December 2001 - 

That the Building Amendment Regulations 2001 published in the Gazette on 19 October 2001 and 
tabled in the Legislative Council on 23 October 2001 under the Local Government (Miscellaneous 
Provisions) Act 1960, be and are hereby disallowed. 

HON FRANK HOUGH (Agricultural) [4.30 pm]:  I also lodged a disallowance motion today.  It is rather 
bizarre that two days after this motion was listed last year, another motion dealing with the regulations followed.  
If this motion is passed today, the regulations will be ineffective as from Monday, when the disallowance period 
commences.  The minister rang me and said that he did not know that the following amendments were coming 
through.  I believe the minister.  His nose did not grow at the time he told me, so I have to take his word for it.  
He is an honest-looking fellow.  However, this gets back to bureaucratic red tape.  People in the public service 
make these rules and regulations, and at the time they do so, they do not give due consideration to the people in 
the industry or to the public. 

Someone asked me today, “What about our children?”  Our children are the prime concern.  I would not have 
moved this motion if I felt that our children would be in any way in fear of losing their life.  I am happy with the 
1993 to 2001 regulation.  It is adequate and should be retained.  However, I think about the children.  My mother 
lost two sons, so I know what it is like when a mother loses a child.  When one looks in the eyes of one’s mother 
after she has lost a son, the despair one sees is incomprehensible.  To lose a second son through an accident is 
even worse.  Therefore, I do not want anyone to suggest that I do not know what it is like to look into the face of 
a mother who has lost a child.  It is the most concrete, riveting situation that one could ever come across.  One 
sees the despair of the mother.  I think about the other mothers, fathers, brothers and sisters who have lost family 
members in swimming pool accidents.  My two brothers were not lost in pool accidents; they were lost in other 
accidents.  One involved a drunken driver. 

My concern remains with the children and the people who could become victims of the regulations.  This 
situation is the same as that with law and order.  People have been setting up fortresses to keep out criminals, and 
they are now setting up fortresses in their yards because they have pools.  Studies show that when one sets up a 
fortress, one’s sense of security increases.  The reason that drownings do not occur in Lake Monger, Tomato 
Lake and the ocean is that people are watching all the time; the sense of security is at its peak.  People who put 
up fences around their swimming pools, with sophisticated gates etc, gain a sense of security.  However, 
members would be surprised at how quickly a child can get into a pool that has adequate fencing and lock-up 
gates. 

Government cannot and should not regulate against laziness and apathy when it comes to the lives of our most 
precious resource - our children.  I am not being dismissive of the lives of the young when I argue against the 
need for isolation fencing, because I know first-hand what grief comes with the loss of a child.  A pool is a costly 
and often aesthetic consideration that is designed to add value to and beautify our homes.  Many people consider 
the need for isolation fencing when choosing to install a pool or a spa, and they do not like to live in a fortress-
type situation. 

Business owners also have a legitimate grievance, and we should listen to them, especially when regulations 
imposed upon them are unnecessarily harsh and more than adequate controls are already in place.  This applies 
to not only the pool sellers but also the industry and the buyers.  Many people who want to install a pool do not 
have young children and cannot see why they should comply with costly regulations.  Why should they be told 
to comply? 

This amendment came about because of a promise by the then Opposition, the Labor Party, to help it win 
Government.  It said that it would address this matter, and it was a knee-jerk reaction.  A media statement from 
the office of the Minister for Local Government and Regional Development dated 28 October 2001 states - 

Minister for Local Government and Regional Development Tom Stephens said that the measure was 
justified to meet community concerns for the safety of toddlers. 

“This Government made a pre-election commitment to make isolation fencing mandatory around new 
pools and the WA public gave us a mandate to do just that,” . . .  
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I question that mandate.  I have here a small number of letters - in fact, 55 - to Hon Tom Stephens and the 
Premier that are to the contrary.  I will read out some of them.  A letter from Mrs Helen Post to the Premier 
states - 

Dear Sir, 

I would like to register my strong opinion AGAINST pool fencing.  I do not agree that making it 
compulsory for every pool in the state will change the drowning statistics for children very much.  
Constant vigilance by parents and education campaigns to increase this, are the only way. 

There is no reason, when I have teenage children, that I should fence my pool.  If someone tries to make 
me, I will take them to the highest court in the land.  Unless the same people are going to make it 
compulsory to fence every lake, dam and ocean, where plenty of drownings occur, I shouldn’t be made 
to fence my pool. 

When my children were young, I watched them closely by the pool, as well as by the road, at the 
playground and any other place of potential danger to them.  This is a parent’s role.  It has been proved 
that many toddlers still find a way into a pool with fencing! 

The next thing we will do is fence off the roads!  Another letter to the Premier is from Allan S. Hansen - no 
relation to Pauline.  Part of it states - 

Post 1992 legislation more than adequately deals with accidental access to pool, and barring 
irresponsible behaviour by parents, children should not be able to gain access to the pool. (our pool was 
installed in 1998) . . .  

As a recently naturalised Australian, and a Labour voter at last federal election, I find it rather sad to 
have experienced Labour in WA since the state election, where the performance has been less than 
impressive . . .  

I probably should not read this last bit, but I will - 

Vote Labour at the next state election - maybe not! 

Another letter from Cheryl de Beyer states - 

Please record this as my extreme objection to the new compulsory laws enforcing new pool owners to 
erect pool fencing.  What is the government going to do about the Swan river - fence that in as well???  
I have no young children, no grandchildren, no friends with young children and the house that I am 
planning to build is completely and totally secure from anyone entering from the road - with the pool 
being a very central feature of the design.   

I have 55 letters which I could read and bore members all evening, but I will not.   

In a pre-election promise Hon Tom Stephens stated that -  

The Government’s tougher fencing laws will require new pools to have fencing barriers around the pool 
and its immediate surrounds.   

This will mean that the current laws allowing self-closing self-latching doors to open on to a pool area 
will no longer be acceptable for new pools,   

I turn now to Dr Fiona Stanley, who presented a study on the strategy of safety with swimming pools.  She 
compared the effectiveness of isolation fencing with perimeter fencing.  It had been found that isolation fencing 
was more effective at reducing child drownings than perimeter fencing.  She concurred with this finding on the 
basis that because 35 out of 37 drownings occurred in pre-1992 pools, which were only required to have 
perimeter fencing and gates, it was clear that isolation fencing was far more effective than perimeter fencing.   

Dr Stanley made that assessment based upon the notion of perimeter fencing versus isolation.  She did not 
comment on self-closing doors and windows, which are required by regulation at the moment.  Therefore, 
although she was making comparisons, she was not comparing apples with apples, and did not look at the current 
situation.  The study failed to look at the effectiveness of self-closing, self-latching doors compared with 
isolation fencing.  Should not the study have looked at the regulations that were in force at the time, and their 
effectiveness prior to making these changes?  Had such a study been carried out, it would have found that only 
one incident of a child drowning occurred in a pool protected by self-closing, self-latching doors.  However, 10 
incidents occurred in pools with isolation fencing.  The death that occurred in the case of the self-latching door 
was in a new premises that was being built.  The pool had been installed, but it is believed that the gates had not 
been completed.  Last year, or the year before, there was an incident in Medina in which dogs dug under the 
isolation fencing.  Isolation fencing is supposed to be secure.  However, the dogs dug under the fence, and two 
little kids climbed under the fence and got into the swimming pool area.  Subsequently, there was a drowning.  A 
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couple of other drownings that have been recorded in pools with isolation fencing - which is supposed to be 
foolproof - occurred when there were work orders on the gates.  The toddlers went through the gates.  In one 
incident, the work order on the gate was in its second 60-day period.  The fence is only as good as the regulation 
or council supervision.  I will cover that shortly.  

The Swimming Pool and Spa Association of WA came up with a proposed strategy.  Cal Stanley, who is a 
member of both SPASA and Australian Standards, put in a submission when submissions were invited.  He had 
more professional advice to offer than was received.  Even though he is a member of both the Australian 
Standards and SPASA, not one of his recommendations was adopted.  The proposed strategy from SPASA was 
to -  

a) Increase council inspection programs to annually rather than the current four yearly program.   

b) Improve the enforcement of maintenance and compliance of barriers.   

c) Reduce the rectification period for a non-compliant barrier to be repaired.   

d) Increase fines for non-compliance to a level where they constitute a genuine deterrent.   

e) Investigate daily compounding of fines after the rectification period has expired and until the barrier is 
compliant. 

f) Make all pre-1992 comply to the Australian Standards (AS 1926.1:1993 Swimming Pool Safety - Fencing 
for Swimming Pools).   

g) Develop a uniform regulation that is consistent for all swimming pools and spas, and can be applied to all 
swimming pools in WA.   

h) Impose a levy onto each swimming pool as part of the Building Application Fee that can contribute towards 
a ‘public education and awareness campaign fund’.   

i) SPASA WA to continue to provide all new pool owners with free CPR charts that should be displayed 
around the pool area.   

The summary concluded that -  

There is only one sure way to prevent pool accidents and that is full parental supervision while children 
are in the pool area and surrounding play areas.  It is vital that more targeted ways of reducing child 
drownings are developed and not a blanket approach taken.  We know that the public education and 
awareness campaigns work.  We know that the 1993 Fencing Regulations in accordance with the 
Australian Standard (AS1926.1) are effective.   

It makes sense that one standard of fencing and regulations should apply to all swimming pools and spas in 
Western Australia.  Hon Tom Stephens said these laws were the same as those introduced in 1992 by the 
previous Labor Government but subsequently changed by the coalition Government in 1993.  He later stressed 
that the most effective way to safeguard youngsters in and around swimming pools remained supervision by 
parents, and that there was no substitute for vigilance.  I wholeheartedly agree with Hon Tom Stephens in that 
respect.   

I turn now to some statistics that I found interesting, because I was partially involved in the study that looked at 
kids and swimming pools.  The study involved 500 participants and found that it took a three-year-old child only 
10 seconds to climb a 92-centimetre fence.  It also found that a three-year-old child took only 16 centimetres to 
climb a 1.2 metre fence.   

Hon Derrick Tomlinson:  I think the member means 16 seconds.   

Hon FRANK HOUGH:  I am glad someone is listening.  I was frightened that nobody was listening, so I threw 
that in to check whether members were fully comprehending what I was saying!   

Hon Derrick Tomlinson:  I passed the test!   

Hon FRANK HOUGH:  I thank the member very much.   

It took 16 seconds to climb a 1.2-metre pool fence.   

Ironically, a couple of weeks ago, my grandson Kurt, who is four going on five, and my grandson Riley, who is 
two going on three, kicked their basketball into their fully secured pool area.  Kurt got a plastic chair and a 
plastic milk container.  He put the container on the chair, and Riley held it so that it would not wobble.  Kurt got 
his little spade and pushed up the latch.  Riley pulled the gate open, and into the pool area they went.  It probably 
took them less than one minute to enter the child-proofed pool area.  I thought it was a bizarre situation, 



Extract from Hansard 
[COUNCIL - Tuesday, 12 March 2002] 

 p8027b-8031a 
Hon Frank Hough 

 [4] 

especially as I went to a party the other night at which people had a few drinks, and a couple of 40-year-old 
women could not work out how to get into the pool area.  We had to show them how to lift the latch.  They were 
well-educated women, but they struggled to get into the pool area.  However, a two and a four-year-old did it in 
less than one minute.  My daughter-in-law, Pauline - no relation to Hanson - had her back turned at the time.  
When she turned around, she saw my two grandsons in the swimming pool area.  It could have been fatal; 
however, they simply collected the ball and went back out again.  It is frightening to look at the statistics in the 
report -  

One indisputable fact that has emerged from all the research that I have done on this matter is that death 
to children by drowning (regardless of whether the site is a swimming pool, the surf, rivers, dams, 
creeks, waterholes or whatever) is much more frequent and therefore likely in the 0-4 years age group 
than any other.   

Consequently, if legislation is decided upon as the optimum means of reducing any form of death by 
drowning amongst children special attention needs to be given to the 0-4 years of age group.  I assume 
that is the reason that many in the community feel that fences are the answer. . . 

Table 2 has been extracted from a work called “Childproof Safety Barriers - An Ergonomic Study to 
Reduce Child Trauma due to Environmental Hazards” conducted in the last 18 months . . . The Study  

“has been undertaken to test the ability of 500 Australian children to pass safety fences of 
various heights”. 

Those 500 children were between three and five years old.  The five-year-olds took only 11 seconds to get into a 
secured area.   

A person could put a swimming pool inside his house and the local council would not know.  He could put a 
swimming pool in the lounge.  According to the regulation, the doors and windows in the lounge would need to 
be self latching.  People have spas in their house.  The regulations governing spas are very airy-fairy.  They are 
hard to understand.  A self-latching door and secure windows are required, although windows open only 100 
centimetres.  The old regulations directed that houses with backyard swimming pools needed only self-latching 
doors and windows.  The new regulations mean that owners will have to install a fence with a self-locking gate.  
An owner will have to erect a section of fencing just a metre from the back door.  The fence must also have a 
self-latching gate that opens towards the house.  That is a bizarre rule.  The previous requirement of a self-
closing back door and secure windows was adequate and was proved to be safe.   

I owned a unit in Victoria Park which had a spa in a small patio.  Under the new regulations, I would have had to 
bar all windows and fence off the patio, which was already surrounded by walls and had a self-latching door.  If I 
were to put a fence around the patio, it would have been blocked off, and I would not have been able to go 
around it unless I put in a gate at each end.  The gates would have been two metres apart.  The doors were 
already self-latching and the windows secure.  We do not have any children.  The Government must look at 
those areas. 

The economic problem is another issue.  The industry has been hit very hard.  The paper from the Swimming 
Pool and Spa Association of Western Australia states -  

It is important to consider the direct and indirect economic impacts of the new regulations.  The 
swimming pool industry HAS suffered a direct loss in sales of approximately 30%, which is impacting 
on employment.   

Many business from the swimming pools industry, subcontractors, associated suppliers and service 
providers have reported dramatic impacts on their business and some companies have already reduced 
staffing levels by 20%. 
There are an estimated 200 jobs at risk if this regulation is not disallowed.  

Figures given to me by different businesses indicate the downturn the industry has experienced since November, 
when the regulations were introduced.  The business of some spa and swimming pool retailers dropped by up to 
50 per cent in that month.  Business was down by 30 per cent in the next month, and in January it was about 25 
per cent below normal.  Those figures can be verified by the different companies that wrote to me outlining the 
downturn in business they experienced.  We must also remember that we are enjoying the lowest interest rates in 
30-odd years.  We are experiencing a housing boom, and the motor vehicle industry and the furniture industry 
are enjoying record sales.  Of all the industries that market either luxury or capital items - I am not sure which is 
the correct term - the only industry to take a nosedive is the swimming pool and spa industry.  The only change 
in that particular industry that is different from the changes that occurred in the motor vehicle, housing and 
furniture industries is the introduction of severe regulations.  It is connected.  I do not believe in coincidences.  
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Retailers have experienced a tremendous downturn in their businesses.  I received a letter from Aqua Technics 
(WA) Pty Ltd which states -  

Dear Mr Hough  
Further to your letter . . . December sales (the month after the introduction of mandatory isolation 
fencing) were down 52% and in the month of January 2002 we are down 31%.  There may well be other 
factors such as water restrictions, the mild summer and September the 11th that have contributed to the 
huge loss of sales and the Labour Government will surely choose to dwell on all these other issues 
blaming them for the downturn rather than the new daunting regulations.   

If those other factors were the reason for the downturn, the motor vehicle and housing industries would also be 
affected.  They are not.  I do not believe it is a coincidence.   

These points must be considered.  The swimming pool regulations are grossly unfair.  Extra regulations are 
becoming increasingly common.  I do not know if it is a competition among public servants to come up with the 
worst or strictest regulations.  Due care has not been taken.  The Government should speak with the spa and 
swimming pool industry association as well as people outside the industry.  I have many letters from people who 
say that they are upset about the state of the industry and the lack of duty of care.  All the letters that have been 
written to Hon Tom Stephens and the Premier indicate that there is disquiet because of the new regulations.  

I am concerned that I am debating a disallowance motion, and new regulations will come into effect on Monday 
morning that relate to the situation that existed prior to 1992.  That fact makes the situation even worse.  The 
industry needs regulations and to be more professional in its approach.  The industry and the marketplace were 
happy with the regulations that were in existence between 1993 and 2001.  We do not need to tamper with them.   

Debate interrupted, pursuant to standing orders. 

[Continued on page 8038.] 
 


